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paragraph (m), or within such longer period
as the Contracting Officer may approve in
writing, the Contractor shall submit to the
Contracting Officer, in a form satisfactory to
the Contracting Officer, an accounting for
all the facilities covered by the notice.

(4) Within 120 days after the Contractor ac-
counts for any facilities under subparagraph
(n)(3), the Contracting Officer shall give
written notice to the Contractor as to the
disposition of the facilities, except as other-
wise provided in subparagraph (n)(6). In its
disposition of the facilities, the Government
may either—

(i) Abandon the facilities in place, in which
case all obligations of the Government re-
garding such abandoned facilities and the
restoration or rehabilitation of the premises
in and on which they are located shall imme-
diately cease; or

(ii) Require the Contractor to comply, at
Government expense, with such directions as
the Contracting Officer may give with re-
spect to—

(A) The preparation, protection, removal,
or shipment of the affected facilities;

(B) The retention or storage of the affected
facilities; provided, that the Contracting Of-
ficer shall not direct the Contractor to re-
tain or store any items of facilities in or on
real property not owned by the Government
if such retention or storage will interfere
with the Contractor’s operations;

(C) The restoration of Government-owned
property incident to the removal of the fa-
cilities from such property; and

(D) The sale of any affected facilities in
such manner, at such times, and at such
price as may be approved by the Govern-
ment, except that the Contractor shall not
be required to extend credit to any pur-
chaser.

(5) If the Contracting Officer fails to give
the written notice required by subparagraph
(n)(4) within the prescribed 120-day period,
the Contractor may, upon not less than 30
days’ written notice to the Government and
at Government risk and expense, (i) retain
the facilities in place or (ii) remove any of
the affected severable facilities located in
Contractor-owned property and store them
at the Contractor’s plant or in a public in-
sured warehouse, in accordance with sound
practice and in a manner compatible with
their security classification. Except as pro-
vided in this subparagraph, the Government
shall not be liable to the Contractor for fail-
ure to give the written notice required by
subparagraph (n)(4).

(6) Nonseverable items of the facilities or
items of the facilities subject to patent or
proprietary rights shall be disposed of in
such manner as the parties may have agreed
to in writing.

(7) The Government, either directly or by
third persons engaged by it, may remove or
otherwise dispose of any facilities for which

48 CFR Ch. 1 (10-1-02 Edition)

the Contractor’s authority to use has been
terminated, other than those for which spe-
cific provision is made in subparagraph
(n)(6).

(8) The Contractor shall, within a reason-
able time after the expiration of the 120-day
period specified in subparagraph (n)(4), re-
move all of its property from the Govern-
ment property and take such action as the
Contracting Officer may direct in writing
with respect to restoring that Government
property (to the extent that it is affected by
the installation of the Contractor’s property)
to its condition before such installation.

(9) Unless otherwise specifically provided
in this contract, the Government shall not
be obligated to the Contractor to restore or
rehabilitate any property at the Contractor’s
plant, except for restoration or rehabilita-
tion costs caused by removal of the facilities
under subdivision (n)(4)(ii). The Contractor
agrees to indemnify the Government against
all suits or claims for damages arising out of
the Government’s failure to restore or reha-
bilitate any property at the Contractor’s
plant or property of its subcontractors, ex-
cept any damage as may be caused by the
negligence of the Government, its agents, or
independent contractors.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 2640, Jan. 26, 1996]

52.245-8 Liability for the Facilities.

As prescribed in 45.302-6(b), insert the
following clause:

LIABILITY FOR THE FACILITIES (JAN 1997)

(a) The term Contractor’s managerial per-
sonnel, as used in this clause, means any of
the Contractor’s directors, officers, man-
agers, superintendents, or equivalent rep-
resentatives who have supervision or direc-
tion of—

(1) All or substantially all of the Contrac-
tor’s business;

(2) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which the facilities are installed
or located; or

(3) A separate and complete major indus-
trial operation in connection with which the
facilities are used.

(b) The Contractor shall not be liable for
any loss or destruction of, or damage to, the
facilities, or for expenses incidental to such
loss, destruction, or damage, except as pro-
vided in this clause.

(c) The Contractor shall be liable for loss
or destruction of, or damage to, the facili-
ties, and for expenses incidental to such loss,
destruction, or damage—

(1) That results from a risk expressly re-
quired to be insured under this contract, but
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only to the extent of the insurance required
to be purchased and maintained, or to the
extent of insurance actually purchased and
maintained, whichever is greater;

(2) That results from a risk that is in fact
covered by insurance or for which the Con-
tractor is otherwise reimbursed, but only to
the extent of such insurance or reimburse-
ment;

(3) For which the Contractor is otherwise
responsible under the express terms of this
contract;

(4) That results from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s managerial personnel; or

(5) That results from a failure, due to will-
ful misconduct or lack of good faith on the
part of the Contractor’s managerial per-
sonnel—

(i) To establish, maintain, and administer
a system for control of the facilities in ac-
cordance with the Property administration
paragraph of the Government Property
clause; or

(ii) To maintain and administer a program
for maintenance, repair, protection, and
preservation of the facilities, in accordance
with the Property administration paragraph of
the Government Property clause, or to take
reasonable steps to comply with any appro-
priate written direction that the Contracting
Officer may prescribe as reasonably nec-
essary for the protection of the facilities. If
the Government Property clause does not in-
clude the Property administration paragraph,
then the Contractor shall exercise sound in-
dustrial practice in complying with the re-
quirements of this subdivision (¢)(5)(ii).

(d)(1) If the Contractor fails to act as pro-
vided by subparagraph (c)(56) above, after
being notified (by certified mail addressed to
one of the Contractor’s managerial per-
sonnel) of the Government’s disapproval,
withdrawal of approval, or nonacceptance of
the system or program, it shall be conclu-
sively presumed that such failure was due to
willful misconduct or lack of good faith on
the part of the Contractor’s managerial per-
sonnel.

(2) Furthermore, any loss or destruction of,
or damage to, the Government property shall
be presumed to have resulted from such fail-
ure unless the Contractor can establish by
clear and convincing evidence that such loss,
destruction, or damage—

(i) Did not result from the Contractor’s
failure to maintain an approved program or
system; or

(ii) Occurred while an approved program or
system was maintained by the Contractor.

(e) If the Contractor transfers facilities to
the possession and control of a subcon-
tractor, the transfer shall not affect the li-
ability of the Contractor for loss or destruc-
tion of, or damage to, the facilities. How-
ever, the Contractor shall require the sub-
contractor to assume the risk of, and be re-
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sponsible for, any loss or destruction of, or
damage to, the facilities while in the sub-
contractor’s possession or control, except to
the extent that the subcontract, with the ad-
vance approval of the Contracting Officer,
relieves the subcontractor from such liabil-
ity. In the absence of such approval, the sub-
contract shall contain appropriate provisions
requiring the return of all the facilities in as
good condition as when received, except for
reasonable wear and tear or for their utiliza-
tion in accordance with the provisions of the
prime contract.

(f) Unless expressly directed in writing by
the Contracting Officer, the Contractor shall
not include in the price or cost under any
contract with the Government the cost of in-
surance (including self-insurance) against
any form of loss, destruction, or damage to
the facilities. Any insurance required under
this clause shall be in such form, in such
amounts, for such periods of time, and with
such insurers (including the Contractor as
self-insurer in appropriate circumstances) as
the Contracting Officer shall require or ap-
prove. Such insurance shall provide for 30
days advance notice to the Contracting Offi-
cer, in the event of cancellation or material
change in the policy coverage on the part of
the insurer. Documentation of insurance or
an authenticated copy of such insurance
shall be deposited promptly with the Con-
tracting Officer. The Contractor shall, not
less than 30 days before the expiration of
such insurance, deliver to the Contracting
Officer documentation of insurance or an au-
thenticated copy of each renewal policy. The
insurance shall be in the name of the United
States of America (Agency Name), the Con-
tractor, and such other interested parties as
the Contracting Officer shall approve, and
shall contain a loss payable clause reading
substantially as follows:

Any loss under this policy shall be adjusted
with (Contractor) and the proceeds, at the direc-
tion of the Government, shall be paid to
(Contractor). Proceeds not paid to (Contractor)
shall be paid to the office designated by the
Contracting Officer.

(g) When there is any loss or destruction
of, or damage to, the facilities—

(1) The Contractor shall promptly notify
the Contracting Officer and, with the assist-
ance of the Contracting Officer, shall take
all reasonable steps to protect the facilities
from further damage, separate the damaged
and undamaged facilities, put all the facili-
ties in the best possible order, and promptly
furnish to the Contracting Officer (and in
any event within 30 days) a statement of—

(i) The facilities lost or damaged;

(ii) The time and origin of the loss or dam-
age;

(iii) All known interests in commingled
property of which the facilities are a part;
and
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(iv) Any insurance covering any part of or
interest in such commingled property;

(2) The Contractor shall make such repairs,
replacements, and renovations of the lost,
destroyed, or damaged facilities, or take
such other action as the Contracting Officer
may direct in writing; and

(3) The Contractor shall perform its obliga-
tions under this paragraph (g) at Govern-
ment expense, except to the extent that the
Contractor is liable for such damage, de-
struction, or loss under the terms of this
clause, and except as any damage, destruc-
tion, or loss is compensated by insurance.

(h) The Government is not obliged to re-
place or repair the facilities that have been
lost, destroyed, or damaged. If the Govern-
ment does not replace or repair the facili-
ties, the right of the parties to an equitable
adjustment in delivery or performance dates,
price, or both, and in any other contractual
condition of the related contracts affected
shall be governed by the terms and condi-
tions of those contracts.

(i) Except to the extent of any loss or de-
struction of, or damage to, the facilities for
which the Contractor is relieved of liability,
the facilities shall be returned to the Gov-
ernment or otherwise disposed of under the
terms of this contract (1) in as good condi-
tion as when received by the Contractor, (2)
improved, or (3) as required under the terms
of this contract, less ordinary wear and tear.

(j) If the Contractor is in any way com-
pensated (excepting proceeds from use and
occupancy insurance, the cost of which is
not borne directly or indirectly by the Gov-
ernment) for any loss or destruction of, or
damage to, the facilities, the Contractor, as
directed by the Contracting Officer, shall—

(1) Use the proceeds to repair, renovate, or
replace the facilities involved; or

(2) Pay such proceeds to the Government.

(k) The Contractor shall do nothing to
prejudice the Government’s right to recover
against third parties for any loss or destruc-
tion of, or damage to, the facilities. Upon the
request of the Contracting Officer, the Con-
tractor shall furnish to the Government, at
Government expense, all reasonable assist-
ance and cooperation (including the prosecu-
tion of suit and the execution of instruments
of assignment in favor of the Government) in
obtaining recovery.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 62
FR 239, Jan. 2, 1997]

52.245-9 Use and Charges.

As prescribed in 45.302-6(c), insert the
following clause in solicitations and
contracts (1) when a consolidated fa-
cilities contract or a facilities use con-
tract or (2) when a fixed-price contract
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is contemplated, and Government pro-
duction and research property is pro-
vided other than on a rent-free basis. If
the conditions specified in 45.403(a)
apply, the contracting officer shall
modify the clause, as appropriate.

USE AND CHARGES (APR 1984)

(a) The Contractor may use the facilities
without charge in the performance of—

(1) Contracts with the Government that
specifically authorize such use without
charge;

(2) Subcontracts of any tier under Govern-
ment prime contracts if the Contracting Of-
ficer having cognizance of the prime con-
tract (i) approves a subcontract specifically
authorizing such use or (ii) otherwise au-
thorizes such use in writing; and

(3) Other work, if the Contracting Officer
specifically authorizes in writing use with-
out charge for such work.

(b) If granted written permission by the
Contracting Officer, or if it is specifically
provided for in the Schedule, the Contractor
may use the facilities for a rental fee for
work other than that provided in paragraph
(a). Authorizing such use of the facilities
does not waive any rights of the Government
to terminate the Contractor’s right to use
the facilities. The rental fee shall be deter-
mined in accordance with the following para-
graphs.

(c) The following bases are or shall be es-
tablished in writing for the rental computa-
tion prescribed in paragraphs (d) and (e)
below in advance of any use of the facilities
on a rental basis:

(1) The rental rates shall be those set forth
in Table I.

(2) The acquisition cost of the facilities
shall be the total cost to the Government, as
determined by the Contracting Officer, and
includes the cost of transportation and in-
stallation, if borne by the Government.

(i) When Government-owned special tool-
ing or accessories are rented with any of the
facilities, the acquisition cost of the facili-
ties shall be increased by the total cost to
the Government of such tooling or acces-
sories, as determined by the Contracting Of-
ficer.

(ii) When any of the facilities are substan-
tially improved at Government expense, the
acquisition cost of the facilities shall be in-
creased by the increase in value that the im-
provement represents, as determined by the
Contracting Officer.

(iii) The determinations of the Contracting
Officer under this subparagraph (c)(2) shall
be final.

(3) For the purpose of determining the
amount of rental due under paragraph (d),
the rental period shall be not less than 1
month nor more than 6 months, as approved
by the Contracting Officer.
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